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1
Assembly Bill 88 and "Medically Necessary'':
Healthcare plans shall "provide coverage for the ... medically necessary treatment of severe

mental illnesses of a person of any age" in an amount equal to those benefits offered "to other
medical conditions." Health & Safety Code § 1374.72(a); Insurance Code §10144.5(a).

The same applies for "serious emotional disturbances," but only: in children under 18 years of
“age; with one or more DSM mental disorders (except primary substance disorders or
developmental disorders); that result in inappropriate behavior; and which meet one or more of

the following criteria:

(1)  substantial impairment in at least two of the following: self care, school functioning,
family relationships, or ability to function in the community; and

(2)  further resulting in any of the following occurrences: risk of removal or actual removal
from home; mental disorder has lasted beyond six months or is likely to continue beyond
one year without treatment; child displays psychotic features, suicidal or violent
tendencies due to a mental disorder unrelated to substance abuse or developmental delay;
or the child meets special education eligibility requirements under Government Code
§7570 et seq. because "a child with a disability shall be the joint responsibility of the
Superintendent of Public Instruction and the Secretary of Health and Welfare ... [and] the
[former] shall ensure that this chapter is carried out through monitoring and supervision."
Health & Safety Code §1374.72(a), (e); Insurance Code §10144.5 (a), (e); incorporating
Welfare and Institutions Code §5600.3 and Government Code §7570 et seq. (Special
education school district mandates.)

(3)  cvery plan shall provide an external, independent review process to re-examine any
plan’s coverage decision regarding experimental or investigational therapies. Health &

Safety Code § 1370.4.

"Severe mental illnesses" include: "(1) schizophrenia; (2) schizoaffective disorder; (3) bipolar
disorder (manic-depressive illness); (4) major depressive disorders; (5) panic disorder; (6)
obsessivecompulsive disorder; (7) pervasive developmental disorder or autism; (8) anorexia
nervosa; and (9) bulimia nervosa." Health & Safety Code § 1374.72(d)(1)-(9); Insurance Code §
10144.5(d)(1)-(9). Non-group lifetime waivers of mental health coverage rights are
unenforceable. Health & Safety Code § 1374.5. Plans may not enter into MediCare Supplement
contracts that contain State-prohibited provisions. Health & Safety Code § 1358.10.




C. Mandated services are: "(1) outpatient services; (2) inpatient hospital services; (3) partial
hospital services; (4) prescription drugs, if the... contract includes coverage [already] for
prescription drugs." Health & Safety Code § 1374.72(b)(1)-(4); Insurance Code  §
10144.5(b)(1)-(4). No plan shall refuse to cover, refuse to continue to cover or limit the amount
of coverage solely because of a physical or mental impairment, except where the refusal,
limitation or rate differential is based on sound actuarial principles applied to actual experience,
or, if insufficient actuarial experience is available, then to sound underwriting practices. Health
& Safety Code § 1367.8.

A plan shall provide, upon an enrollee’s request, a list of all medical groups, psychologists and
social workers within the enrollee’s “general geographic area.” Health & Safety Code §
1367.26.

An enrollee shall not be prohibited from selecting any primary care physician who contracts
with the plan in the service area where the enrollee lives or works. Health & Safety Code §
1373.3. Plans that offer professional mental health services on an employer-sponsored group
basis, shall maintain and provide to an enrollee upon request its “written continuity of care
policy.” This policy must include provisions “ensuring that reasonable consideration is given to
the potential clinical effect on an enrollee’s treatment caused by a change of provider.” Health &

Safety Code § 1373.95(a)(2)(E), ©).

Mental health providers include psychiatrists, licensed psychologists, licensed marriage and
family therapists or licensed social workers. Effective 2003, non-network mental health
providers may be required by plans to agree in writing to the same contractual terms that are
imposed upon network providers. Health & Safety Code § 1373.95(b)(3), (€)(2).

Effective January 1, 2004, every plan shall have a “standing referral procedure” that allows for
an enrollee to receive “continuing care from a specialist” or “specialty care center” without
constant and repetitive requests for preapproval from the primary care physician and/or the
medical director of the plan itself. This only applies to those enrollees suffering from “life-
threatening, degenerative or disabling” medical conditions that require “specialized medical care
over a prolonged period of time.” The plan may limit the number of visits and the period of
time the visits are authorized, and may also require regular reports from the specialist. Once the
enrollee provides a proposed continuous treatment program supported by “all appropriate
medical records and other items of information necessary [for the plan] to make the
determination” that such a standing referral treatment program is medically necessary, the plan
must reach its decision within three business days of the enrollee’s request for this treatment
program. If the plan agrees that such specialty care is necessary, the referral to the specialist
shall be made within four business days thereafter. A “specialty care center” means a center that
is accredited by the State or Federal government or by a voluntary national health organization
having special expertise in treating this type of condition. “Standing referral” means a “referral
by a primary care physician to a specialist for more than one visit to the specialist, as indicated
in the treatment plan, if any, without the primary care physician having to provide a specific
referral for each visit.” Health & Safety Code § 1374.16.

d. In the "historical and statutory notes" of the above two statutes, the California Legislature "finds
% and declares” that "mental illness is treatable," that inadequate treatment "causes relapse
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and untold

suffering for individuals... and their families,” that the lack of adequate treatment "has
contributed significantly to homelessness, involvement with the criminal justice system, and
other significant social problems experienced by individuals with mental illness and their
families," that the failure to provide adequate coverage "has resulted in significant increased
expenditures for state and local governments," and "that other states that have adopted
mental illness legislation have experienced minimal additional costs if medically necessary
services were well managed.” In short, severe mental illnesses are deemed treatable, limited

only by medical necessity.

e. State mandates nullify contrary plan language, Samson v. Transamerica (1981) 30 Cal.3d 220,
231; 178 Cal.Rptr. 343, 350, Interinsurance Exchange Auto Club v. Ohio Ca. Ins. Co. (1962) 58
Cal.2d 142, 146-148, and are not preempted by federal ERISA law. Metropolitan Life v. Mass.
(1985) 471 U.S. 724; Thompkins v. BC Life & Health Ins. Co. (C.D. Cal. 2006) 414 F.Supp.2d
953 [AB88 also applies to any plan written for California beneficiaries regardless of location of
treatment]. State mandated healthcare standards may generally be found at Health & Safety
Code §§ 1367-1374.16. Knox-Keene Managed Care Organizations (MCOs) are governed by the
Health & Safety Code and not the Insurance Code. Williams v. California Physicians’ Service
(1999) 72 Cal.App.4th 722, 729. Nevertheless, MCOs may still be sued for bad faith denial of
medical care. Sarchett v. Blue Shield (1987) 43 Cal.3d 1, fn. 1. Knox-Keene plans must
provide “access” to “quality services,” “protect and promote interests of enrollees” and maintain
“consumer protections.” Health & Safety Code §§ 1341, 1342.1. Policy exclusions are illusory
and unenforceable if so broad as to empower the insurer to commit “post-claims underwriting”
meaning that “no proper underwriting investigation will be completed until after a claim [is
made].” Cody et al., “Post Claim Underwriting” 102 W.Va.L.Rev. 809, 814 (Summer 2000).
See also Hailey v. California Physicians Service (2007) 158 Cal.App.4th 452 [waiting until after
a claim is made before investigating an insured’s preexisting health condition on an application
may be wrongful]. Accord: California Insurance Code Section 10384; California Health &
Safety Code Section 1389.3.

2. "Medically Necessary' defined and applied: "when it is reasonable and necessary to protect
life, to prevent significant illness or significant disability, or to alleviate severe pain." Welfare
& Institutions Code §14059.5. Whether proposed treatment is "reasonable and necessary" can be
established by medical literature. For instance, early intervention is medically necessary
because "at least six comprehensive [early intervention] treatment programs designed to
stimulate wide-spread changes in young children with autism have published positive outcome
data in peer-reviewed journals ... []]. All the studies reported (a) significant acceleration of
developmental rates, resulting in significant IQ gains; (b) significant language gains in the
treated children; ©) improved social behavior and decreased symptoms of autism ... [f].
[Children with autism appear most able to benefit when intervention is begun very early,
between ages 2 and 4, making far more progress than do older children receiving the same
interventions..., and when intervention is intensive, including 15 or more hours per week of
focused treatment with very low child-to-adult ratios over one to two years or more". Rogers,
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"Early Intervention in Autism," Journal of Autism and Developmental Disorders (April, 1996)
Vol. 26, No. 2, Plenum Press, New York and London, pps. 243-245. Jurors may determine
medical necessity unless an enrollee has waived this right. Holmes v. Kizer (1992) 11
Cal.App.4™ 395, 13 Cal Rptr.2d 746.

3. Financial inducements to limit medically necessary care are illegal. Health & Safety Code §
1348.6(a). Plans are prohibited from engaging in any “unfair payment pattern,” such as
unreasonable delays, denials, benefit/service reductions, or repeated failures to pay the
uncontested portions of a claim. Health & Safety Code § 1371.37.

4. "Medical Care" defined: "under the general or special supervision and upon the advice of or to
be rendered by a physician". Family Code § 6902.

5. Every plan must also provide '"basic health care services,”” defined as: "physician
referrals, hospital inpatient services, home health services, preventive and emergency
healthcare services." Health & Safety Code § 1345(b)(1)-(6); § 1367(I).

6. Every plan must also provide "Emergency Medical Care,” defined as: "Medical conditions
which, if not immediately diagnosed and treated, could lead to serious physical or mental
disability or death." Health & Safety Code § 1799.110(b). Emergency services may be denied
only if the plan reasonably determines that “the enrollee did not require emergency services”
and “the enrollee reasonably should have known that an emergency did not exist.” Health &
Safety Code § 1371.4©0). In the January 12, 2008 Saturday edition, the Los Angeles Times
reported (A15) on two medical studies linking autism to two genetic defects, one study by Dr.
Mark J. Daly of Massachusetts General Hospital in a January 10, 2008 edition of the New
England Journal of Medicine, the other by geneticist Aravinda Chakravarti of the Johns Hopkins
University School of Medicine in the January 11, 2008 issue of the American Journal of Human
Genetics, discussing chromosome 16p 11.2 and gene CNTNAP2, respectively. The first
medical study may cause autism directly in 1% of cases, the second medical study “may play a
role in a much larger percentage of patients by increasing their susceptibility to environmental or
other genetic influences.” Any environmental insult leading to a subtle defect in a fetus that
makes that fetus more susceptible to autism once born, constitutes trauma which thereby
requires medical monitoring by a private health insurer in order to prevent this increased
susceptibility from developing into actual autism. Such medical monitoring has already been
allowed by California courts. “In the context of a toxic exposure action, a claim for medical
monitoring seeks to recover the cost of future periodic medical examinations intended to
facilitate early detection and treatment of disease caused by a Plaintiff’s exposure to toxic
substances.” Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 1004-1005, 1009. See
also, Gutierrez v. Cassiar Mining Corp. (1998) 64 Cal.App.4th 148, 156; CACI 3903B. A fetus
exposed to an environmental insult that causes increased susceptibility to future disease once
born constitutes a “person” as ordinarily defined in liability insurance policies. Endo
Laboratories v. Hartford Ins. (1984, Cal. 9" Cir. 747 F.2™ 1264). In short, health insurers
should be required, therefore, to pay for genetic tests to ascertain environmentally induced
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I1.

genetic mutations and whether these mutations make a fetus or a young child more susceptible
to developing severe autism unless certain medical interventions are immediately undertaken by
the health insurer, as an emergent matter.

Every plan must also provide: "continuity of care," "good professional practice,” "ready
referral,” "allied health manpower... consistent with good medical practice," "medical decisions
... unhindered by fiscal and administrative management." Health & Safety Code § 1367(d)-
(D). These obligations “shall not be waived when the plan delegates any services that it is
required to perform to its medical groups... or other contracting entities.” Health & Safety Code
§ 1367(j). These “continuity of care” duties require “program requirements” to be maintained
by the Plan, including screening measures to prevent the occurrence or spreading of disease (28
CCR 1300.70) as well as “healthcare documentation” for the “detection of asymptomatic
diseases.” (28 CCR 1300.67.1) Violations of the above can cause license revocation. Health &

Safety Code § 1386.

Plans have duty to “thoroughly investigate” requests for care and “fully inquire” into “all
possible bases” that might support the request for care. Egan v. Mut. of Omaha (1979) 24 Cal.3d
809, 819.

Plans have duty to “promptly respond” (utilization review decisions) to requests for care
within 72 hours after receipt of relevant information that an enrollee faces an imminent and
serious threat to his health, otherwise within 5 business days. Health & Safety Code § 1367.01.
However, the National Committee for Quality Assurance (NCQA), an accrediting body to whom
most managed care organizations (MCOs) promise allegiance, publishes Standards for the
Accreditation of Managed Care Organizations that require plans to respond to non-urgent care
requests within 2 working days, and urgent care requests within 1 working day, of obtaining the
necessary information. NCQA Standard UM 4.

Plans are prohibited from excluding persons suffering from progressive, degenerative and
dementing illnesses from receiving home-based care. Insurance Code § 11512.177; Health &
Safety Code § 1373.14 [includes, but is not limited to, Alzheimer’s disease, stroke, illness or
injury-caused dementias, alcoholism, AIDS, and other mental or nervous disorders that would
fall within the reach of these statutes]. Plan contracts shall not contain any provision restricting
a hospital’s duty to arrange for appropriate post-hospital care at home or at a skilled or
intermediate care facility. Health & Safety Code §§ 1367.5, 1262.5.

MCOs have duty to ensure that qualified health professions make utilization review decisions.
NCQA Standard UM 3 provides that “qualified health professionals access the clinical
information used to support [utilization review] decisions” and that there be procedures for
“using board-certified physicians from appropriate specialty areas to assist in making
determinations of medical necessity.” Furthermore, only a health care provider “who is
competent to evaluate the specific clinical issues involved in the health care services requested”
may deny a request for care based on medical necessity. Health & Safety Code § 1367.01(e).
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MCOs must communicate decisions to delay, deny or modify requests for care in writing and
provide a clear and concise explanation of the reasons for its decision, a description of the
criteria_or guidelines used, and clinical reasons for decisions regarding medical necessity.
Health & Safety Code § 1367.01(h)(4). An MCO’s internal “written policies and procedures
establishing the process by which the plan” approves, delays or denies requests by providers and
enrollees “shall be disclosed by the plan to providers and enrollees upon request.” Health &

Safety Code §§ 1367.01(b), 1363.5.

Plans have a non-delegable duty to “process claims fairly and in good faith.” Hughes v. Blue
Cross (1989) 215 Cal.App.3d 832, 848. See aiso, Health & Safety Code § 1367(j), 1345(f)(1).
Where “an insurer has used an agent [or primary care medical group] to determine when to pay
benefits, the agent’s derelictions might support liability in tort” against the plan. Rattan v.
USAA (2001) 84 Cal.App.4th 715, 723. More specifically, NCQA Standard UM 12 provides
that an MCO “is accountable for all the [utilization review] activities conducted for its members.
Although it may delegate all or parts of [utilization review], it retains accountability for the
decisions made.” This is consistent with the fact that MCOs, although not insurers, are still
subject to the same insurer duties of good faith and fair dealing because an MCO “provides
health care... as an insurer.” Rush Prudential HMO v. Moran (2002) 536 US 355. Accord,
Smith v. PacifiCare (2001) 93 Cal.App.4th 139, 157-8. Lastly, parent companies of MCOs, if
publicly traded, sometimes disclose in their SEC 10-K filings certain admissions about their
involvement or control over subsidiary MCO business. To the extent that the parent company
acts as a joint-venturer with the subsidiary MCO to restrict the delivery of medically necessary
care, it too may be liable for torts or civil wrongs committed against enrollees. Grant v.
Weatherholt (1954) 123 Cal.App.2d 34, 45. Similarly, MCOs and primary care physician (PCP)
medical groups also enter into contracts which normally provide PCPs with financial incentives
to deny care in two forms, capitation payments and risk-sharing pools. Capitation payments
are legal under Health & Safety Code § 1348.6 and involve fixed monthly payments by a plan to
the PCP medical group on a per capita basis, meaning based solely on the number of subscribers
assigned to that medical group by the plan and irrespective of whether any treatment is rendered
to any of the subscribers. For instance, an HMO or MCO may pay a PCP $35 per month for
each subscriber, whether or not that subscriber is ever seen by the PCP. If the subscriber
becomes extremely ill and requires substantial care, the PCP must pay for the expensive care
although it still only receives $35 for the subscriber. The PCP is expected to purchase sufficient
“stop-loss” insurance to cover the risk of assigned subscriber medical expenses exceeding
capitated payments. MCOs also withhold a portion of capitated payments to establish a “risk-
sharing pool” of funds to limit the utilization of certain medical services, such as hospital stays
and prescription drug costs. If the actual year-end total cost of hospital stays for all members
exceeds the withheld risk-sharing pool budget, the PCP, not the plan, will be financially
responsible for at least some of the additional cost. If the cost is less than the budget, the PCP
receives a percentage of the money left in the pool. Because MCOs have tremendous bargaining
power over PCPs, many PCPs have experienced extreme financial trouble, if not bankruptcy.
Hence, a marginal PCP, desirous of reaching solvency, may have a strong financial motive to







